error at the bench trial. l0 The jury trial is the defendant's only avenue of appeal from the bench trial; a defendant may not obtain appellate review of the bench trial." i
A. PRIOR SUPREME COURT DECISIONS ON TWO-TIER SYSTEMS
On two recent occasions, the Supreme Court has upheld the use of two-tier trial systems. The Supreme Court first considered the constitutionality of a state two-tier trial system 12 in Colten v. Kentucky.' 3 Colten alleged that the Kentucky two-tier trial system violated the double jeopardy clause of the United States Constitution. 14 The Court found that the Kentucky system was a simple, quick, and inexpensive procedure. The two-tier system gives defendants the added benefit of learning about the prosecution's case in the first trial without revealing their own case until the second trial. 15 The Supreme Court held that the double jeopardy clause does not prohibit an enhanced sentence upon reconviction, because the double jeopardy clause imposes no limitations on the retrial sentencing procedure.' 6 The Court noted that defendants could avoid the two-tier procedure by pleading guilty and immediately receiving the court without ajury, subject to his right of appeal therefrom for trial by ajury of six pursuant to section twenty-seven A. Such waiver shall not be received unless the defendant is represented by counsel or has filed a written waiver of counsel. Such trials by jury in the first instance shall be in those jury sessions designated by said section twenty-seven A for the hearing of such appeals. All provisions of law and rules of court relative to the hearing and trial of such appeals shall apply also to jury trials in the first instance. MAss. GEN. LAws ANN. ch. 218, § 26A (West Supp. 1984) .
10 Lydon, 104 S. Ct. at 1808. 11 Id. 12 In Callan v. Wilson, 127 U.S. 540 (1888), the Supreme Court considered the constitutionality of the District of Columbia's two-tier system. Like the pre-1978 Massachusetts two-tier system, it provided only for a jury trial in the second-tier courts. The Supreme Court invalidated the procedure, holding that, except for petty offenses, the right to a jury is guaranteed from the very first moment of any criminal proceeding in any federal court. Id. at 557. In Ludwig v. Massachusetts, 427 U.S. 618 (1976), the Supreme Court distinguished the applicability of the Callan holding to federal courts from its applicability to a state two-tier system because the right to a jury trial in a federal court was mandated by article III of the Constitution, U.S. CONsT. art. III, § 2, d. 3, in addition to the sixth amendment. Ludwig, 427 U.S. at 629-30.
13 407 U.S. 104 (1972) . At the bench trial, Colten was convicted of disorderly conduct and fined ten dollars. Id. at 107-08. He then exercised his right to a jury trial de novo and was convicted again and fined fifty dollars. Id. at 108. After the Kentucky Court of Appeals affirmed his conviction, the United States Supreme Court noted probable jurisdiction. 404 U.S. 1014 (1972) .
14 Colten, 407 U.S. at 108-09. a jury trial de novo.1 7 The Court concluded that the Kentucky de novo system was constitutional.
In Ludwig v. Massachusetts, 18 the Supreme Court upheld the constitutionality of the Massachusetts two-tier trial system. The defendant challenged the Massachusetts procedure in effect prior to 1978. The pre-1978 procedure required a first-tier bench trial before the defendant could appeal for a jury trial de novo. 19 Ludwig argued that the Massachusetts procedure violated the double jeopardy clause. 20 The Supreme Court rejected Ludwig's double jeopardy contention. The Court reasoned that the decision to obtain a trial de novo rested with the accused. 2 1 The Court analogized the defendant's right to a trial de novo with the right to a new trial of convicted defendants who successfully appeal their convictions. 22 In both situations, the State may reprosecute. 23 The only difference between the two situations is that under the Massachusetts two-tier system, defendants may obtain a new trial without alleging any trial error at their first trial. 24 The Court concluded that nothing in the double jeopardy clause prevents a state from offering a defendant two chances for acquittal, and it upheld the two-tier system. 18 427 U.S. 618 (1976) . Ludwig was charged with driving negligently in a manner that endangered the lives and safety of the public. Id. at 622-23. Prior to the bench trial, he moved for a speedy jury trial. Id. at 623. The judge denied his motion, convicted him, and fined him twenty dollars. Id. Prior to his jury trial de novo, Ludwig filed a motion to dismiss on the grounds that he had been deprived of a speedy trial and that he already had been placed in jeopardy. The second-tier trial judge denied the motion, and Ludwig was convicted again and fined twenty dollars. 
DOUBLE JEOPARDY B. BURKS V. UNITED STATES
In addition to decisions upholding two-tier systems, the Supreme Court has decided many cases involving a similar situation-retrial following reversal for insufficient evidence. Before its decision in Burks, 26 the Supreme Court's decisions were inconsistent and unclear in cases concerning doublejeopardy allegations in retrials where the reviewing court had reversed for evidence insufficient to uphold the verdict. 27 The Supreme Court sometimes had remanded cases for new trials and in other cases had granted acquittals, yet never explained why either remedy was appropriate.
28
Because the Supreme Court provided no guidance to lower courts in choosing the proper remedy, the lower courts created their own widely varying reasons for deciding whether a new trial or an acquittal should be granted when the evidence in the initial trial was insufficient.
9
The Burks Court eliminated these inconsistencies by overruling the four leading cases in this area. 30 jeopardy clause prohibits a second trial once a reviewing court finds that the evidence in the first trial is legally insufficient to uphold the verdict. 3 ' The only "just remedy available" when the evidence is insufficient is a judgment of acquittal. 32 The Court distinguished between trial error, which the government may appeal, and failure of proof, which the government may no longer appeal. 33 The Court reasoned that a reversal for trial error involves a defect in the judicial process and implies nothing about the guilt or innocence of the defendant. 3 4 But reversal because of insufficient evidence involves the state's failure to prove its case during the one trial permitted by the double jeopardy clause. 35 31 437 U.S. at 18. In Burks, the defendant was convicted of robbing a federally insured bank, despite substantial evidence that he suffered mental disorders and was incapable of conforming his behavior to the law. Id. at 3. The court of appeals reversed the conviction on the ground of insufficient evidence and remanded the case to the trial court to either issue an acquittal or order a new trial. Id. at 3-4. The defendant appealed to the Supreme Court, contending that appellate reversal for legally insufficient evidence was the equivalent of ajudgment of acquittal. An acquittal would have barred retrial. Id. at 5. 35 Burks, 437 U.S. at 16; see also Note, supra note 34, for a discussion of the interests of defendant and society when the evidence is found to be legally insufficient. jeopardy violations and allowable retrials firmly established in Burks, the Supreme Court decided Lydon.
III. FACTS
Michael Lydon was arrested after breaking into an automobile and charged with possession of burglarious instruments with intent to commit larceny. 36 Lydon chose a bench trial and was convicted. The bench trial judge rejected Lydon's claim that the state had failed to prove his intent to steal money or property from the automobile.
3 7 After the bench trial, Lydon requested ajury trial de novo and was released on personal recognizance pending retrial. Lydon petitioned the jury session judge 38 to dismiss the charge against him on the grounds that the state presented insufficient evidence at the bench trial. 3 9 Lydon alleged that his retrial would violate his double jeopardy right. Lydon claimed that the decision in Burks prohibited the state from trying him twice for the same offense. 40 The jury session judge denied Lydon's motion.
Alleging that the jury trial de novo violated his double jeopardy right, Lydon petitioned the single justice session of the Massachusetts Supreme Judicial Court 4 2 and received a stay of his jury trial. 43 The justice then asked the full court to review Lydon's double jeopardy claim. 4 4 The Supreme Judicial Court held that the jury trial de 36 Lydon, 104 S. Ct. at 1808. 37 Id.
38
The jury session judge is the second-tier judge in the Massachusetts system who presides over the jury trial de novo. MAsS. GEN. LAWS ANN. ch. 218, § 27A (West 1974 & Supp. 1984).
39 Lydon, 104 S. Ct. at 1808. 40 Id. Lydon claimed that because the evidence presented at the bench trial was legally insufficient to justify his conviction, Burks precluded a de novo trial by jury. Id. The single justice session allows defendants to bring appeals to one member of the Massachusetts Supreme Judicial Court, who then may dismiss the claim or report it to the full court for possible action. MASS. GEN. LAws ANN. ch. 211, § § 3, 4A (West 1974 & Supp. 1984 .
43 Lydon, 104 S. Ct. at 1808. 44 Justice Wilkens indicated that he believed the evidence was legally insufficient to support Lydon's conviction, but did not report a finding on the sufficiency of the evidence. Instead, he reported two questions to the full bench:
1. Is it a denial of a defendant's right not to be placed in double jeopardy to require him to go through ajury trial, requested by him without waiving his rights, when the evidence at the bench trial was insufficient to warrant a conviction?
novo would not place Lydon in double jeopardy, 4 5 that Burks was inapplicable because no appellate court had ruled that the evidence at Lydon's first trial was insufficient, and that no court would ever review the bench trial conviction under Massachusetts law. 4 6 The Supreme Court denied Lydon's writ of certiorari on his doublejeopardy allegations.
4 7
Lydon then left the state court system and petitioned for a writ of habeas corpus in the United States District Court for the District of Massachusetts. The district court granted the writ. The court ruled that it had jurisdiction pursuant to 28 U.S.C. § 225448 because Lydon was in custody and had exhausted all his state remedies, except for a retrial. 49 After reviewing the original trial transcript, the district court found that the evidence against Lydon was legally insufficient to support a conviction and concluded that under Burks, the double jeopardy clause barred retrial. 50 The Commonwealth appealed the decision on the grounds that the district court lacked jurisdiction to grant habeas corpus relief and that Lydon's jury trial de novo would not violate the double jeopardy clause. 51 The First Circuit Court of Appeals affirmed the 2. Assuming that a jury trial in such an instance would be a denial of a defendant's right not to be placed in double jeopardy, may the issue of the sufficiency of the evidence at the bench trial be considered again at the trial court level, assuming, of course, that the judge at the bench trial has denied an appropriate request for a ruling that the evidence at the bench trial was insufficient? Lydon v 52 One justice dissented and stated that the two-tier system provided all the double jeopardy protection of a more conventional single-tier system and allowed defendants an additional opportunity to be acquitted on the facts. 53 The dissent argued that the fifth amendment did not require the result in the First Circuit's decision and that the decision undermined a fair and useful criminal procedure. 54 The Supreme Court granted certiorari to consider both the jurisdictional and double jeopardy issues. merely continued the jeopardy through the second-tier trial. 59 Second, the Court held that the defendant's voluntary choice to participate in a first-tier trial without the possibility of appellate review did not violate his double jeopardy right and was consistent with the Court's previous decisions upholding two-tier trial systems. 60 Third, the Court held that the Massachusetts two-tier system does not violate any of the policies underlying the double jeopardy prohibition and provides significant advantages to both the defendant and the state.
A.
THE CONTINUING JEOPARDY THEORY Justice White stated that the Supreme Court has recognized the concept of "continuing jeopardy" 6 ' and that continuing jeopardy is applicable "where criminal proceedings against an accused have not run their full course." 6 2 "Full course" is the end of all legal proceedings for defendants; either the defendants are acquitted or their convictions become final after they exhaust all methods of appeal. 63 The Court explained that if an accused is acquitted, the initial jeopardy terminates, and any retrial would subject the accused to double jeopardy.64 Furthermore, the Court in Burks recognized that an unreversed determination by a reviewing court that the evidence at the trial was legally insufficient also terminates the initial jeopardy. But a conviction does not terminate the initial jeopardy, the Court explained, because an appeal or a new trial merely continues the initial jeopardy. Jeopardy ends when the criminal proceedings reach their full course. 65 The Court reasoned that if the bench trial judge had acquitted Lydon, Lydon's retrial would be barred under the double jeopardy clause. But Lydon simply asserted in his appeal that the bench trial judge should have acquitted him. A "claim of eviden- Justice Brennan concurred in part and concurred in the judgment because he agreed with the Court that Lydon's guilty verdict did not" 'terminate' one trial and thereby permit a claim that a second trial was barred due to insufficient evidence." '68 Justice Brennan, however, disagreed strongly with the Court's use of the continuing jeopardy concept. He objected to the state's characterizing the legal judgment as the jeopardy-terminating point; this approach sets no limit to a state's ability to withhold the necessary legal judgment to maintain continuing jeopardy and to justify repeated attempts to gain a conviction. 69 Justice Brennan also criticized the Court for justifying the Ball rule, 70 which allows retrial after reversal for trial error, with the notion that convictions at trial do not terminate jeopardy. 7 1 Justice Brennan believed that the Court adopted the Ball rule because the "sound administration of justice" requires that the government be allowed to retry defendants following reversals for trial error. 7 
3). Justice Brennan urged that
Price suggests that continuing jeopardy reflects a variety of interests, including "fairness to society, lack of finality, and limited waiver ... " Lydon, 104 S. Ct. at 1818 n.4 (Brennan, J., concurring in part and concurring in the judgment) (quoting Price, 398 U.S. at 329 n.4).
that the policies underlying the double jeopardy clause incorporate the "serving justice" notion.
B.

DEFENDANT'S VOLUNTARY CHOICE
In addition to concluding that the Massachusetts system does not violate double jeopardy principles, the Court noted that the defendant had chosen freely a first-tier bench trial that did not allow for appellate review. 73 The Court concluded that "'nothing in the Double Jeopardy Clause prohibits a State from affording a defendant two opportunities to avoid conviction and secure an acquittal.' ",74 Justice Brennan also concurred with the Court that Lydon's voluntary choice in accepting the advantages flowing from the twotier system did not violate his double jeopardy right. 75 The Court emphasized that its earlier decision in Ludwig v. Massachusetts, 7 6 upholding the two-tier system in Massachusetts, was not 73 Lydon, 104 S. Ct. at 1812. The Court reasoned that Lydon's voluntary choice of a trial de novo puts him in no different a position than convicted defendants who are successful in having their convictions reversed and their cases remanded for a new trial. Id. Safeguards are provided in the statute so that defendants who elect to waive their right to a jury trial initially must be represented by counsel or have signed a written waiver of counsel. See supra note 9.
In Lydon v. Commonwealth, 381 Mass. 356, 409 N.E.2d 745, cert. denied, 449 U.S. 1065 (1980), the SupremeJudicial Court of Massachusetts relied heavily on the fact that because Lydon had waived his right to a jury trial and knowingly elected a bench trial without the availability of appellate review, he had waived his right to be free from being placed in double jeopardy. Id. at 365, 409 N.E.2d at 751. The Massachusetts court, however, indicated in a footnote that although the consent form informs defendants that if they are dissatisfied with the results of the bench trial, they may request a de novo jury trial, the consent form should be enlarged so that defendants acknowledge that their only avenue of relief from any error in the bench trial is a trial de novo. Id. at 365 n.13, 409 N.E.2d at 751 n. 315-20 (1981) . These commentators criticized the Massachusetts court's decision because the defendant's waiver of his double jeopardy right was made without a full appreciation of the consequences of a bench trial denying review of the sufficiency of the evidence. SeeJohnson v. Zerbst, 304 U.S. 458 (1938) (setting forth the requirements for an effective waiver of constitutional rights). The Supreme Court in Lydon avoided this potential problem by refusing to characterize the defendant's choice of a bench trial as a waiver of his double jeopardy right. Instead, the Court concluded that Lydon's double jeopardy right was not violated by the two-tier system and that he was free to receive two chances for an acquittal. 104 S. Ct. at 1815-16. 74 77 The Court explained that Burks barred a second trial after a reviewing court reversed a conviction for failure of proof at trial. Because Lydon would never receive an evidentiary review of his bench trial, Burks does not apply to this situation.
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C.
POLICY ADVANTAGES OF THE TWO-TIER SYSTEM Justice White evaluated the policies underlying the double jeopardy clause as an independent reason for finding Lydon's double jeopardy claims to be without merit. The Court stressed that the Massachusetts two-tier trial system thwarted none of the guarantees of the double jeopardy clause. 7 9 The Commonwealth was not attempting to punish Lydon twice for the same offense, 8 0 nor was it trying to convict Lydon after his acquittal. 8 1 The Commonwealth was satisfied with Lydon's bench trial conviction and would have accepted the results of a jury trial had Lydon chosen to bypass the first-tier trial.
The Court emphasized that the double jeopardy clause does not absolutely bar retrial of the defendant. The Court justified retrials by maintaining that society's interests in punishing guilty defendants following fair trials are consistent with defendants' interests in obtaining fair trials. 8 2 Society would pay a very high price if all trial defects that are sufficient to constitute reversible trial error thereby immunized every accused from punishment. 8 3 Retrials allow society the opportunity to prosecute fairly all defendants and to obtain convictions of those who are guilty. Defendants also benefit from the strong protection reviewing courts afford against improprieties at the trial or pretrial stage. If reversals of convictions because of trial error irrevocably would place defendants beyond further prosecution, appellate courts would be less zealous in protecting defendants before proceeding to a jury trial. Lydon, 104 S. Ct. at 1811. Under the present system, defendants may avoid the bench trial and proceed directly to the jury trial. Id. They also may elect a bench trial in the first-tier and then request another bench trial in the second-tier trial. Id. at 1807-08 & n.1. The Court also had upheld previously Kentucky's two-tier de novo system against similar double jeopardy allegations indicating the Court's willingness to accept the two-tier system. See supra notes 12-17 and accompanying text.
77 Lydon, 104 S. Ct. at 1814. The Court also rejected Lydon's double jeopardy claims because the two-tier system is not the kind of "governmental oppression" against which the fifth amendment protects. 85 The two-tier system instead offers substantial benefits to defendants and the state. 8 6 The two-tier system allows defendants to preview the prosecution's case at the first-tier bench trial; if defendants are convicted, they will have a better opportunity to prepare for the second-tier jury trial. 87 Because an acquittal at the first-tier bench trial precludes a retrial, the defendant also knows that the prosecution must present its strongest case in the first-tier bench trial. 88 Justice Brennan also pointed out that the availability of a second-tier jury trial will reduce defendants' anxiety over the outcome of the first-tier trial. The state also favors the two-tier system; because many defendants forego their right to a second-tier trial after being convicted at the bench trial, the state disposes of many cases quickly and cheaply. 90 The Court concluded that upholding Lydon's double jeopardy claims would destroy a "useful and fair state procedure" 9 1 that affords defendants benefits that are unavailable in a more traditional system.
92
V. ANALYSIS The decision in Lydon combines a poorly reasoned theory of continuing jeopardy with a shrewd appreciation of the efficient twotier trial system. The Court's interpretation of the continuing jeopardy principle does not protect defendants against double jeopardy infringements, but instead will allow future violations. The Court's analysis would have been much stronger if it had adopted Justice 84 Id. 85 Lydon, 104 S. Ct. at 1814. The theory that the double jeopardy clause protects the accused from "governmental oppression" was stated in United States v. Scott, 437 U.S. 82, 91 (1978) . Decided on the same day as Burks, the Scott decision held that where defendants themselves seek to have their trials terminated without any submission to either judge or jury as to their guilt or innocence, an appeal by the government from their successful efforts to do so does not offend the double jeopardy clause. Id. at 100-01. 86 
DOUBLE JEOPARDY
Brennan's more persuasive explanation of the principle and application of continuing jeopardy.
A. CONTINUING JEOPARDY
Under the Court's theory of continuing jeopardy, the initial jeopardy terminates when the accused is acquitted because any retrial following an acquittal places the accused in doublejeopardy. A conviction, however, does not terminate the initial jeopardy. A new trial following a conviction simply continues the intitial jeopardy and does not place the defendant twice in jeopardy. 95 As Justice Brennan noted in his concurrence, however, the Court's use of the continuing jeopardy concept is inappropriate. The Court in Price did not approve of the continuing jeopardy approach. The Court instead considered it to be merely a label representing a combination of interests, including "fairness to society, lack of finality, and limited waiver." 9 5 The Court in Lydon thus gave great significance to a label that previously had little value. Before Lydon, furthermore, a majority of the Court never had agreed that continuing jeopardy had any importance as a theory. 9 6 The Court before Lydon had been reluctant to allow a continuing jeopardy notion to defeat a defendant's double jeopardy allegations. In United States v. Wilson, 98 the Court rejected the theory of continuingjeopardy because it would have allowed the government to appeal after a verdict of acquittal. 9 9 The Court was concerned that the prosecution would claim a new trial on the ground that thejeop- ardy merely continued following the acquittal and that, therefore, the new trial did not subject the defendant to double jeopardy.1 0 0
The Court in Lydon failed to explain why a theory that the Court previously neither accepted nor found significant now suddenly became dispositive. 1 0 The Court's use of the continuing jeopardy theory also could encourage states to violate defendants' rights. Misapplication of the continuing jeopardy theory would allow states to withhold legal judgments terminating jeopardy until the prosecution decides that the cases have run their full course. States, therefore, could create prolonged periods ofjeopardy during which the prosecution could attempt to gain convictions. 1 0 2 The Court also created the possibility of multiple convictions for the same offense. 1 0 3 Under the Court's continuing jeopardy theory, a state not satisfied with a second degree murder conviction could reprosecute the defendant in hopes of a first degree murder conviction because a conviction does not terminate the initial jeopardy. Multiple convictions for the same offense, however, are clearly contrary to the double jeopardy guarantees previously established by the Supreme Court in Green.1 0 4
The Court in Lydon could have avoided these problems by adopting Justice Brennan's continuing jeopardy theory. In his twostep approach, Justice Brennan requires a court to ask, first, whether the initial proceeding has now objectively ended and, second, whether a new proceeding would violate the double jeopardy clause. 10 5 The answer to the first question would be influenced "but not controlled by the States' characterization of the status of the proceedings .... "o106 Unlike the Court's approach, which grants total control to the state in determining what constitutes the full course of the proceedings, Justice Brennan gives the discretion to the courts. Courts could answer fairly the question of whether the trial has ended primarily by looking at the status of the criminal proceedings and the policies underlying the double jeopardy clause, such as avoidance of unnecessary anxiety, insecurity, and embarrass-ment. 0 7 The answer to the second question of whether a new trial would violate the double jeopardy clause would be consistent with the Burks analysis. If the reviewing court finds that the evidence in the first-tier bench trial is legally insufficient, a new proceeding would violate the double jeopardy clause.' 0 8 If the first-tier trial is reversed for trial error, a new proceeding would not violate the double jeopardy clause.1 0 9
Applying his two-step analysis to the facts in Lydon, Justice Brennan indicated that the defendant's first-tier bench trial was a completed trial because the Court found the defendant guilty. Justice Brennan, however, concluded that the guilty finding at the firsttier bench trial did not terminate the jeopardy because the trial did not subject the defendant to the ordeal, anxiety, and embarrassment that the double jeopardy clause was designed to prevent. 1 0 The first-tier verdict also has much less significance than the verdict in a single-tier system because the defendant knows that a second factfinding opportunity is available after the bench trial."' Justice Brennan's theory of continuing jeopardy neither leaves a defendant's double jeopardy right at the mercy of the prosecution's interpretation of the full course of the proceedings nor contradicts the Burks rule barring retrial after a determination of insufficient evidence.
Though the Court in Lydon for the first time relied on the continuing jeopardy theory, the negative impact of the Court's theory already has surfaced in Richardson v. United States. 1 12 In Richardson, the Court held that a jury's failure to reach a verdict in a single-tier system and the trial court's declaration of a mistrial following a hung jury did not terminate jeopardy."1 3 The Court concluded that under the theory of continuing jeopardy set forth in Lydon and Price, only the acquittal of Richardson will terminate the original jeopardy."t 4 The jury's failure to reach a verdict was not considered the equivalent of an acquittal. 1 5 Justice Brennan dissented in part and noted that a new trial after a hung jury subjected the defendant to all the risks and burdens that the double jeopardy clause sought to prevent." a 6 He distinguished the retrials in Lydon on the ground that Richardson had received none of the benefits of the two-tier system that mitigated the harms prohibited by the double jeopardy clause.1 7 Because the Court concluded that a hung jury continues the intitial jeopardy, the Court subjects defendants to double jeopardy by requiring a new trial. 118 Though the Court in Lydon did not incorporate explicitly the policy advantages of the two-tier system in its formulation of the continuing jeopardy concept, the Court nonetheless was influenced by these policies in rejecting Lydon's doublejeopardy claim. 1 9 The Court found several advantages to defendants under the two-tier system. Defendants can choose a first-tier bench trial, preview the prosecution's evidence against them, and thereby better prepare for their defense at the second-tier trial.' 20 Defendants always have two full fact-finding opportunities to produce an acquittal. 12 1 Because an acquittal at the first-tier bench trial will bar another trial, the prosecution must put forth its best case initially. 122 Defendants also suffer less anxiety during the first trial because they have an absolute right to a trial de novo. 12 3 The defendants in Massachusetts not only were aware of these benefits, but also took advantage of them. One study revealed that of all defendants eligible to participate in the two-tier trial system, only nine percent of those defendants chose a second-tier jury trial initially.'
24
The Court also was influenced by the strong advantages the two-tier system offered the state. The system allows the state to dispose of thousands of criminal proceedings quickly and inexpensively because most defendants are either acquitted by the first-tier bench trial judge or do not appeal because first-tier judges usually impose mild sentences. 12 5 Because of these advantages, almost one-[Vol. 75
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half of the states have adopted two-tier trial systems. 126 The Court emphasized that these advantages to defendants and states protect the purposes underlying the double jeopardy clause. The two-tier system balances the interest of defendants in receiving a fair trial with society's interest in punishing the guilty.
12 7 Until the criminal proceedings have run their full course, society's interest in prosecuting defendants remains. Justice Brennan agreed with the Court that these interests should be balanced, but only if the courts, and not the prosecution, do the balancing. The courts should determine when the proceedings have ended and when the jeopardy is terminated.
The Court also was acutely aware of the impact its decision would have on many states' criminal justice systems had it upheld Lydon's claims. That decision would have authorized long delays for defendants challenging the sufficiency of the evidence in their first-tier bench trial. Instead of proceeding directly to a second-tier jury trial, a state reviewing court would have to decide the merits of the defendant's evidentiary claims. 128 By eliminating the need for a court to review these claims, the Court in Lydon allows two-tier systems in every state to proceed quickly from first-tier bench trials to second-tier jury trials. The costs of court review are also decreased because defendants' only avenue of appeal is a second-tier jury trial. As the Court concluded, a contrary holding would have led to the destruction of a "useful and fair state procedure. ' 
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VI. CONCLUSION
The Court's decision in Lydon was wise and pragmatic in light of the delays, increased costs, and reductions in efficiency that would have resulted in many state criminal systems if the Court had struck down the two-tier system in Massachusetts. The Lydon decision will not subject defendants to double jeopardy violations in two-tier systems because the system affords them two full opportunities for acquittal without the embarrassment, cost, and emotional trauma that the double jeopardy clause prohibits. It is unfortunate, however, that the Court based its decision partly on its theory of continuing jeopardy. A continuing jeopardy theory that leaves sole discretion to the prosecution to decide when the defendant's jeopardy terminates may lead to future double jeopardy violations. By adopting Justice Brennan's theory of continuingjeopardy, which is based on a court's determination of the double jeopardy clause purposes and not on a state's determination of when a proceeding has run its full course, the Court would have eliminated future constitutional violations and provided lower courts with a workable theory of continuing jeopardy.
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